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Reducing Disparities at Transfer

. Introduction

Nationally, adult jails hold an estimated 4,600 youth daily," and an estimated 1,200
youth may be found in prisons across the United States on a given day.? While African
American youth represent 16% of the youth population in the United States,? they
represent 62% of youth prosecuted in the adult system.# Although the disparities are
not as substantial for Latino youth, they are still 43% more likely to be transferred to
the adult system than white youth and 40% more likely to be sent to adult prison.>
Native youth are 1.5 times as likely as white youth to be transferred to adult court.®
This decision point presents an opportunity to address significant disparities and
prevent potential harms to youth when they are handled in the adult system.”’

The harms of transfer have been widely
documented. In many adult facilities, youth / \
receive few, if any, rehabilitative services. Harms of Transfer

Many adult facilities fail to provide the

education required by state and federal e Less access to

laws.® And adult jails, especially smaller rehabilitative services
ones, are caught in a dilemma - they can

either house youth with adult inmates, e Inadequate, or no,
which may expose them to more education opportunities

experienced criminals or to abuses, or they
may isolate youth to separate them from
adult offenders. Isolation, however, carries
with it known harms including deterioration . . .
of mental health such as depression, * Reliance on isolation to
anxiety, suicide and psychosis,® and separate youth from
physical harms from lack of exercise, sleep \ adult inmates /
disturbance, dizziness, joint pain, and

other physical symptoms.'°

as required by federal
and state laws

The Justice Department’s regulations implementing the Prison Rape Elimination Act
seek to provide greater protections for youthful offenders housed in adult jails and
prisons by requiring that youth be housed separately from adults. The regulations
require facilities to make best efforts to avoid resorting to isolation of youth to
accomplish this goal, but for smaller facilities there may be no other option.



http://www.bjs.gov/content/pub/pdf/jim13st.pdf
http://www.bjs.gov/content/pub/pdf/p13.pdf
http://www.bjs.gov/content/pub/pdf/p13.pdf
http://www.prearesourcecenter.org/about/prison-rape-elimination-act-prea

Research has shown that transfer does not have a deterrent effect on youth,'? and,
further, that most youth prosecuted in the adult system are more likely to recidivate
than youth with similar backgrounds and charges who are prosecuted in the juvenile
system.’3 Despite these findings and some legislative movement to roll back transfer
provisions (described below), all states continue to maintain mechanisms to transfer
youth to the adult system.

Addressing disparities at this decision point requires information from different
sources and collaboration with a different collection of stakeholders than other
decision points in the juvenile justice system, since youth are moving between two
distinct court systems. In the past few years, states have begun to roll back some
aspects of their transfer laws, but reductions in disparities have not been
documented.

A. Mechanisms for Transfer

In most jurisdictions, youth under age 18 who commit acts that would be considered
crimes if committed by an adult are handled in the juvenile justice system, with some
possibility of transfer to the adult system for the most serious offenses. Generally,
there are three ways a youth may be transferred to adult court: prosecutorial
discretion, judicial waiver, or statutory exclusion.

Types of Transfer to Adult Court

Prosecutorial Judicial Statutory
Discretion Waiver Exclusion

« Also called “direct  Under this type of « Under this type of

file” or “concurrent transfer, a judge transfer, certain

jurisdiction.” Under decides whether a crimes, if charged,

this type of transfer case should be may only be heard in

prosecutors have the handled in juvenile or adult court.

option of filing adult court, usually

charges against youth based on criteria such

in either the juvenile as whether the youth

or adult court. is amenable to

treatment in the
juvenile justice
system.



In some jurisdictions, “blended sentencing” schemes allow juvenile courts to impose
both juvenile and adult sentences, which contribute to the adult system population of
youth as well." In a number of jurisdictions, once a youth is prosecuted (or in some
cases convicted) in adult court once, he is always considered an adult for future
charges.” In addition, a handful of states keep all youth of a certain age under the
jurisdiction of the adult system. In New York and North Carolina, all 16 and 17 year
olds are handled in the adult system. In Georgia, Louisiana, Michigan, Missouri, South
Carolina, Texas, and Wisconsin, 17 year olds remain in the adult system for all
offenses. 6

Individuals wishing to examine disparities in transfer should begin by learning which
mechanisms are available in their states and gathering data separately for each of the
different mechanisms.

B. A Data Collection Example: Maryland

In Maryland, a state Commission on

Juvenile Justice Jurisdiction found, as Offenses Excluded from
early 2001, that the state’s exclusionary Juvenile Court Jurisdiction in
laws (those automatically charging youth Maryland

in adult court for certain crimes) had a

disproportionate effect on African- e Abduction

American youth."” While 50% of youth o Kidnapping

arrested in Maryland were African e Second-degree murder or
American, 80% of youth charged with attempted second-degree
excluded offenses were African murder

American.™® e Voluntary manslaughter

Second degree rape or

The Commission recommended attempted second-degree rape
improvements to the state’s data Robbery or attempted robbery
collection systems, improvements to case Second and third degree sexual
processing, dedication of more resources offenses

to those responsible for considering and Possessing, using, wearing,
processing transfer cases, and more study carrying, transporting, selling, or
of the reasons for the disparities after transferring a firearm
improvement to the data systems. During Carjacking or armed carjacking
the 2001 legislative session, the Maryland Assault in the first degree

Legislature did adopt new provisions MD Code, Courts and Judicial

requiring a preliminary hearing within 15 Proceedings. §3-8A-03(d
days of the bail hearing and a transfer \ 85, (d) /



http://www.jjgps.org/jurisdictional-boundaries
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http://www.jjgps.org/jurisdictional-boundaries
http://www.jjgps.org/jurisdictional-boundaries
http://www.jjgps.org/jurisdictional-boundaries
http://www.jjgps.org/jurisdictional-boundaries
http://www.jjgps.org/jurisdictional-boundaries
http://www.jjgps.org/jurisdictional-boundaries
http://msa.maryland.gov/megafile/msa/speccol/sc5300/sc5339/000113/000000/000424/unrestricted/20040824e.pdf
http://msa.maryland.gov/megafile/msa/speccol/sc5300/sc5339/000113/000000/000424/unrestricted/20040824e.pdf

hearing within 30 days of charging.’ However, the legislature did not make changes
to the transfer law, nor did the state collect ongoing data or do further research as
recommended by the commission over the decade following the report. 2°

in the Adult Criminal Justice
System - A Report of the Just
Kids Partnership to End the
Automatic Prosecution of
Youth as Adults'

e 99% of youth held in the
Baltimore City Detention Center
were African American

e 68% of youth charged as adults
were either transferred “back”
to the juvenile system or their
cases were dismissed

¢ On average, youth waited five
months in jail for their hearings
to determine whether they
would be transferred to the
juvenile system

e Only 10% of the youth charged as
adults were sentenced to time in
adult prisons

e 10% of youth in the study had
been waiting more than 16
months in adult jail without trial

/Just Kids: Baltimore’s Youth\

\or other resolution of their cases/

The Just Kids Partnership came
together to bring attention to
Maryland’s charging and housing of
youth in the adult system as state
officials were planning a new 180-bed
jail for youth charged as adults in
Baltimore, projected to cost more
than $100 million. A new option for
housing youth was necessary because
conditions for youth in the Baltimore
City Detention Center, the adult jail,
were found by the U.S. Justice
Department to be unconstitutional,
and were also the subject of ongoing
litigation.2' The Partnership issued a
report in October 2010 analyzing youth
tried in the adult system in Baltimore
City. It reported that 400 of the
approximately 1,250 youth charged as
adults in Maryland each year came
from Baltimore City.?? (Baltimore’s
youth population represents
approximately 9% of Maryland’s total
youth population.?3) The Partnership
examined 135 cases of youth charged
as adults in Baltimore City, all of
whom were African-American. The
study found that while African-
American youth represented 29% of
youth in Maryland, they were 60% of
youth waived to criminal court and
almost 80% of youth charged with
offenses automatically handled in
adult court.?*

To further the analysis, Advocates for Children and Youth (ACY) gathered data on the

youth charged in adult court between 2009 and 2011 in Baltimore City. They found


http://justkidsmaryland.org/
http://justkidsmaryland.org/wp-content/uploads/2014/06/Just-Kids-Report.pdf
http://justkidsmaryland.org/wp-content/uploads/2014/06/Just-Kids-Report.pdf
http://www.acy.org/

that 907 youth were sent to adult court during that time, and that 255 of those were
subsequently transferred “back” to juvenile court for processing. Of those 255, ACY
conducted a study of 100 youth, to see what their eventual case outcomes were. In a
study published in 2013, ACY summarized the findings: 93% of the youth were African-
American, and 3% were Latino. Of those 100 youth, 20% of the cases were dismissed,
and 51% received a community-based disposition, suggesting that the courts found
that the vast majority of these matters did not require a “deep end” response.? The

powerful information from these two studies, along with bed space analyses
conducted by the National Council on Crime and Delinquency,?¢ convinced the state
first to revise its plans down to 120 beds at a cost of $70 million and then later to
scrap plans to build the facility, choosing to renovate a much smaller facility for the

Effective Systems Reform Work -

Transfer and Baltimore City

39% decline in the number of youth
charged as adults statewide from
2011 to 2014

Average daily population in jail and
central booking declined from 55.4
to 24.4 from 2012 to 2014

The Department of Juvenile
Services, Department of Public
Safety and Correctional Services,
Circuit Court, State’s Attorney, and
Public Defender reached an
agreement to house youth awaiting
transfer at the Baltimore City
Juvenile Justice Center in 2014

State went from wanting to build a
180 bed, $100 million facility for
Baltimore youth charged as adults
to deciding not to build a new
facility

A 2015 state law requires most
youth awaiting transfer hearings to

\be housed in juvenile facilities /

limited number of adult-charged
youth who could not be kept in the
Baltimore City Juvenile Justice
Center (BCJJC), the city’s juvenile
detention center, which is operated
by the Maryland Department of
Juvenile Services (DJS).?’

Baltimore is now managing a
significant portion of its former jail
population of youth under 18 by
housing them in the juvenile
detention facility, BCJJC, even
while they await their hearings to
transfer to the juvenile justice
system. This arrangement does not
violate the “sight and sound
separation” requirement of the
federal Juvenile Justice and
Delinquency Prevention Act.?

In July 2013, DJS, the Department
of Public Safety and Correctional
Services (DPSCS), the Circuit Court
for Baltimore City, the Baltimore
City State’s Attorney, and the
Public Defender reached an
agreement regarding youth charged
as adults in Baltimore City. They
agreed that all youth charged as
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adults who are eligible for a transfer to the juvenile system will be housed in the
BCJJC while they wait for their transfer hearing.?’ The Public Defender’s and State’s
Attorney’s offices have agreed upon a joint motion that is filed at the time of the
youth’s bail hearing so that within 2 days of arrival at the Baltimore City Booking and
Intake Center, youth are sent to the juvenile detention center to await their
hearings.3°

The effective systems reform work that Baltimore City has done to reduce the
juvenile detention population, in part through the Juvenile Detention Alternatives
Initiative (JDAI), opened the bed space in BCJJC for this option to be possible. In
addition, the number of youth charged as adults who are held in adult jails has
dropped across the state by 39% - from 760 admissions in 2011 to 467 in 2014.3' Now,
in Baltimore, while African American youth are still charged in the adult system, only
those who are ineligible for transfer back to juvenile court, or who were denied
transfer following a hearing, remain in the jail.3? In 2014, the average daily
population, including both the jail and the central booking facility, is 24.4 youth per
day, down from 55.4 in 2012.33

The information and accompanying advocacy

has also helped fuel a drive toward /Maryland Law Permits\
legislation to reduce the allowable Housing Transferred
circumstances for youth to be processed in Youth in Juvenile

adult court in Maryland. In 2013, a
legislatively established Task Force on

Facilities Unless

Juvenile Court Jurisdiction recommended (1) They are released;

that the legislature eliminate a law (2) There is a finding that
prohibiting youth in certain situations from housing the youth in a

being transferred back to juvenile court.3* juvenile facility would be
While the legislature did not eliminate the dangerous to the youth or

law, it did remove a provision that others; or .

prevented youth who had been transferred (3) "I'hereils no room in the

back to juvenile court for previous charges \ juvenile facility. /
from requesting such transfer again.3>

The task force also recommended further study of the feasibility of expanding
juvenile court jurisdiction to remove grounds for transfer,3¢ but a bill in the 2015
legislative session to require the study to be completed did not pass.3” However, the
agreement to allow Baltimore youth pending transfer to be housed in the juvenile
detention facility set an example that did lead to legislative change in 2015. New
changes to the law require that youth who were automatically excluded from juvenile
jurisdiction be housed in juvenile facilities unless 1) they are released, 2) there is a
finding that housing the youth in the juvenile facility would be dangerous to the youth


http://www.dpscs.state.md.us/locations/bcbic.shtml
http://www.dpscs.state.md.us/locations/bcbic.shtml
http://msa.maryland.gov/msa/mdmanual/26excom/html/22juvcourt.html
http://msa.maryland.gov/msa/mdmanual/26excom/html/22juvcourt.html

or others, or 3) that there is no room in a juvenile facility.3® Maryland’s slow move
toward reversing its prosecution of youth in the adult system has been fueled by
jurisdiction-specific data collection and committed advocacy. DJS now collects data
regularly on race and ethnicity of youth charged in adult court who are housed in
juvenile detention facilities.

C. How Can Systems Identify Whether Disparities Exist in Adult
Court Transfer?: Missouri’s Analysis

In Missouri, transfer (“certification” in Missouri) to adult court occurs pursuant to
judicial hearing.3® One of the ten factors to be considered by the judge is “Racial
disparity in certification.”# Through this provision, the legislature has acknowledged
the existence of racial disparities in the transfer process. While overall rates of
certification declined between 2009 and 2013 for all race categories, African
American youth remain disproportionally represented in certifications. In 2013,
African American youth were 63% of youth certified, despite being 15% of the youth
population.#! No reported decision has identified the findings that a court must make
to consider this factor in a transfer hearing. Most judges appear to have determined
that it is sufficient to make a finding that race was not a factor at any point in the
certification decision.*?

However, some court watchers argue that the consideration of this factor should be
more significant. Former state representative Steve Gaw, who was one of the main
sponsors of the bill that added this provision in 1995, says that “[r]equiring judges to
take into account racial disparity in decisions of certification was intended to force
judges to think about the issue in making the decision, evaluating the factors that
might have resulted in different treatment of the individual before them, and
hopefully leading to more results where race was not a deciding factor in the
certification decision.”*® Professor Mae Quinn of Washington University’s juvenile
justice representation clinic argues that a meaningful assessment of racial disparities
by juvenile court officers should include consideration of data on racial disparities in
arrest, certification hearings, and approval of adult court prosecutions.

In recognition of the growing certification disparities, Missouri engaged in a
collaborative project to conduct a detailed analysis of its transferred youth in 2012
and 2013. The Missouri Juvenile Justice Advisory Group, the Office of State Courts
Administrator, the Department of Public Safety, and the Missouri Juvenile Justice
Association engaged a researcher to examine youth certified to adult court as well as
comparable youth who were eligible for certification but remained in juvenile court.
The research revealed that African American youth made up only 31% of the felonies

10
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committed during the study period, but 62% of the certifications.4 Five percent of
African American youth with a felony were certified, while only one percent of white
youth with a felony were certified.

Further analysis helped reveal that African American youth had a higher
representation among the most serious felonies and felonies against persons, helping
to explain their overrepresentation among the certified group.# However, the
research included regression analysis to determine which individual factors most
predicted certification. While age and gender played more of a role in certification,
race still remained the third most predictive demographic factor, with youth two
times as likely to be certified if they are African American.“® This type of analysis
allows the conversation to move past guessing about causal factors, and to confirm
not just overrepresentation but also impact of race on certification decisions.

Data Collection and Corresponding Questions to Identify
Disparities at Transfer

¢ Crucial Data Points: Offense type, race, ethnicity, gender, location, and
time of the offense.
= Are there differences in the profile of transferred individuals?
= Where transfer is discretionary, are there differences between the youth
transferred and those who are not?

e Dismissals, Pleas, and Verdicts

= Do outcomes look different by race or ethnicity? For example, do youth of
color have charges that are more often dismissed by the time they get to
court?

» Do the initial charges and pleas to lesser charges suggest anything
different about initial charging practices or handling of plea negotiations?

= Does the opportunity for bail look different across racial lines?

» Are acquittal rates at trial any different?

» Do the lengths of time and types of facilities to which youth are sentenced
differ along racial or ethnic lines?

e Qualitative Data
*» How do stakeholders experience the transfer process?
= Do youth have the same access to representation regardless of race or
ethnicity?
= Does language ability of the youth or family become a factor in transfer
decision-making?

11



lI.  What Can be Done About Disparities at Transfer?

A. Strategies

As described above, remedies to
disparities at transfer require
engagement of a different group of
individuals from work at other
decision points. Some of the most
significant opportunities for reform
are in the legislative arena. For
example, laws may be changed to
expand juvenile court
jurisdiction, either by raising the
age of general jurisdiction or by
expanding the crimes that may be
handled in juvenile court. Some
jurisdictions have moved transfer
decisions from prosecutors to
judges, thus offering defendants
the opportunity for a neutral
arbiter to decide whether transfer
is appropriate.

Over the past decade, states have
begun to roll back their transfer of
youth to adult court in a variety of
ways. As the Campaign for Youth
Justice has chronicled, the trends
fall into four categories. Eleven
states have passed laws limiting
housing of youth in adult jails and
prisons.*’ Five states have
expanded juvenile court jurisdiction
to include older youth who
previously would have been tried as
adults.”® Fifteen states have
established task forces to re-
examine transfer or have changed

kHA, WV, 1A)

/Trends in Rolling Back the\

Transfer of Youth to Adult
Court

Five states expanded juvenile
court jurisdiction to include
older youth (CT, IL, MS, MA, NH)

Fifteen states changed their
transfer laws to retain more
youth in the juvenile justice
system (AZ, CO, CT, DE, IL, NV,
IN, UT, VA, WA, OH, MD, NE, NY,
DC)

Eleven states passed laws
limiting housing youth in adult
jails and prisons (CO, ID, IN, ME,
NV, HA, VA, PA, TX, OR, OH)

Twelve states changed their
mandatory minimum sentencing
laws to account for the
developmental differences
between youth and adults (CA,
CO, GA, IN, TX, MO, OH, WA, FL,

/
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their transfer laws to retain more youth in the juvenile justice system.>' Finally,
twelve states have changed their mandatory minimum sentencing laws to account for
developmental differences between youth and adults, provide for post-sentence
review of youth sentenced to life without parole, or made similar changes.>?

Thus, a community that finds disparities in rates of prosecutorial discretionary
transfer could seek legislatively to reduce the types of crimes that can be
transferred or require a judicial hearing prior to transfer rather than leaving the
choice to prosecutorial discretion. Other opportunities for change beyond legislation
are available at the local level as well. Individual communities can negotiate with
their local prosecutors about how transfer discretion is used, establishing agreed-
upon criteria for discretionary transfer. And whether most transfer decisions are left
to prosecutors or judges, engaging in dialogue and sharing information about the
harms associated with transfer and any data reflecting disparities can support re-
examination of the practice. Similar efforts at judicial education could help to
support increased “reverse waiver” as well.

In addition, ensuring that attorneys representing youth in transfer matters are
equipped with the information, skills, time, and staff supports to represent youth
effectively at this critical juncture of their cases can help ensure that these decisions
are fair and based on all available evidence and arguments. When communities come
together to discuss the ways in which adolescent development may contribute to
hasty criminal acts and also to the opportunity for rehabilitation, there is an
opportunity for rethinking transfer practices. As noted above, these efforts may be
driven by external entities like the Just Kids Partnership and Advocates for Children
and Youth in Maryland or by system insiders like the government agencies in Missouri.

Some legislatures have chosen to avoid the harms of adult prisons until conviction by
requiring that youth be housed in juvenile detention facilities while they await
trial in adult court. Virginia, for example, passed a law in 2010 requiring that youth
charged in adult court be housed in juvenile detention centers unless a judge finds
that the youth is a threat to security or safety in the detention center.33 While such a
scheme presents challenges to operators of juvenile detention facilities (youth
awaiting adult charges usually stay much longer, and while not required, some
facilities feel the need to keep adult-charged youth separate from juvenile system
youth) the challenges are both manageable and preferable to leaving youth in
dangerous adult settings. Other jurisdictions require that youth convicted in the adult
system remain in a juvenile facility until reaching the age of eighteen.

13



B. Localities Do Not Have to Wait Until the State Changes the Law

While these developments are generally accomplished through state law changes,
there are examples of localities making these changes on their own.

1. Multnomah County, Oregon

For example, Multnomah County, Oregon passed a resolution in 2008 allowing youth to
be held pending adult court trial in the juvenile detention center. The County reports
that, with modest programming changes to support youth with longer stays, they have
maintained this population successfully and without increase in violence or other
operational challenges. The County celebrates its ability to meet the developmental
needs of these youth, offer age-appropriate education services, provide cognitive-
behavioral skill-building programs and have staff who are trained in adolescent
development work with the youth.>* In addition, the state of Oregon has a law
allowing youth sentenced to the Department of Corrections to serve the sentence in a
youth correctional facility if the youth was under 18 at the time of the offense and is
under 20 at the time of the sentencing.”® In 2013, recognizing the harms that even a
brief stay in prison can cause, the state adopted a new provision allowing youth to be
moved straight to the Oregon Youth Authority (OYA) after sentencing, without first
having to pass through a state prison.>®

2. Outagamie County, Wisconsin

In Wisconsin, all 17 year olds charged with a crime are under the jurisdiction of the
adult system. In Outagamie County, Wisconsin, local stakeholders reached an
agreement to allow 17 year olds who haven’t been charged with dangerous violent
offenses to receive services in the juvenile system and avoid adult court prosecution.
Through an agreement between the District Attorney’s office and the juvenile
probation department, a pilot began in August 2015 under which youth are offered
the opportunity to accept and complete voluntary services from the juvenile
probation department. If they complete the services successfully, the charges are
never filed. The County has just begun to gather data on the youth completing the
program, but this provides a promising example of opportunity to address transfer at
the local level even where state law is fixed.>’

14
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lll. Next Steps

The numbers of transfers in any individual community may not be large, but the
opportunity to make meaningful change in the lives of youth facing adult court
charges cannot be understated. Data collection, community conversation,
establishment of local standards for limiting transfer, and development of options for
alternative detention or sentencing are all steps that can lead to local reform. In
combination with efforts to roll back aspects of transfer law in some states, there is
real possibility for impacting youth through reform work at this decision point.

A. Practice Tips

v' Gather data on transferred youth (see examples of data collection from
Maryland and Missouri above).

v' Expand juvenile court jurisdiction.

v" Move transfer decisions from prosecutors to judges.

v" Reduce the types of crimes that require mandatory transfer.

v" Negotiate with prosecutors about how they use their transfer discretion.

v Share information about the harms associated with transfer.

v' Disseminate data reflecting disparities in transfer.

v" Require that all youth be housed in juvenile detention centers pending trial.

v Support zealous representation in transfer proceedings.

' Minton, T.D. & Golinelli, D.G. (2014). Jail inmates at midyear 2013 - statistical tables.

Z Carson, E.A. (2014). Prisoners in 2013. U.S. Department of Justice.

3 National Council on Crime and Delinquency. (2007). And justice for some: Differential treatment of
vouth of color in the justice system. Oakland, CA: Author.

4 Arya, N. & Augarten, |. (2008). Critical condition: African-American youth in the justice system (Race
and Ethnicity Series No. 2). Washington, DC: Campaign for Youth Justice.

5> Arya, N., Villlarruel, F., Villanueva, C., & Augarten, |. (2009). America’s invisible children: Latino
youth and the failure of justice. (Race and Ethnicity Series No. 3). Washington, DC: Campaign for
Youth Justice.
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